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Arising out of Order-in-Original:Div-VII/GST-Refund/06/final/Torrent/2018& Div-
VII/GST-Refund/05/final/Torrent/2018, Date: 07/03/2018 Issued by: Assistant
Commissioner ,CGST, Div: VIl, Ahmedabad North.

o adierepat d wfrard &1 A od e
Name & Address of the Appellant & Respondent
M/s. Torrent Pharmaceuticals limited
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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\WRe BN BT GG AT
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) afy wret & T 3 gEer ¥ o U B FRET W B WUSFIR A oy HRE # A1 fhul AR |
@%Wﬁﬂ?ﬁwﬁmﬁngﬁﬁ,mﬁﬂﬁwmwﬁaﬁaﬁﬁﬁﬁmﬂaﬁﬁmﬁﬂﬁwﬁﬁ
AT &1 ufbdr & TR g8 o

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) w%mﬁﬂﬁwmmﬁﬁuﬁﬁawwmw%w#waﬁmwmw
or & R & A § 9 ARd @ A Rl g A wew 4 e g

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which ar. ed to any

country or territory outside India. / ZSSARSEN
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(c) In case of goods exported outside India export to Nepal or Bhu{apr\wnfheu? pa)
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) T e Yop (i) Frmmaed, 2001 & fraw 9 @ eifa fafafde uow s su-s % < ufeddi ¥ oftg
Y & Ui smew UT e o O w9 & iR qei-enawr vd Irdfier e @ <131 ufat & e SR amdes far
ST =18 | SHS O W 5. BT e © Jwid ot 35—3 W FuiRd Bl & e @ weg & wie deR—6 =@
&1 ufy +ff S =few

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfawr andes & Ay S8l Herd Y@H U oig w0d I SO9 $H 8 A WU 200 /— W YA B WY 3R
Wl Her'd V¥ UF oG ¥ SATRT 81 d 1000/— @1 WM ¥aM & oy |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

AT Yo, B IS Yob T HATHR IGTAT RS & Uit srdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BEIG SoATeT Yob ARTH, 1944 B GRT 35— 0T /35— B I

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

JaaferRad IN=eg 2 (1) T H Ia1¢ TER @ @ i did, el & ATel H WAl Yeb, DA Scaed
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) B SEET Yod (adier) FrawmEedt, 2001 @ aWT 6 & Ifia wud $U-3 # FuiRa fey R sl
et o ¥ onfie @ fawg odfie fHy MY amdw @ wR iRl wlRed el Swre Yeb @ AT, @ @ AN SR
ST AT AT ®IC 5 G IT IAH HH & g8l WY 1000 /— W Sl BRI | Sl Sedrg Yod B AN, @S & AT
R T T AT WUT 5 SRF AT 50 AR T 81 1 WUY 5000/~ B Wol BRI | STl ScAIE Yed Bl AT, TS
@Y HAT AR TEIAT AT ST WYY 50 T IT 9EY SAIGT 98 WYY 10000/— W WOl BRI @ BN HEES
RTER & 9M & YWifead 45 gve & ©9 § §dy B 9| 98 gUe 99 WF & &R g adsfe & & de @

ITET BT 8T

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) IR 39 aMS¥ A FF A AR FT GAEY BT & O YAD T IAGY B U N T g Suded €T |
fosar ST TRy 9 @=F & B g¢ o o foran ue e @ ¥=H o forg guiRafa ardiei <manfEeRer &1 ue ondie
qT DT WRBR BT TF AN fmar o €1

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) e Yoo AfAEW 1970 Fm Wl @ oyfa—1 @ sfwa FuiRa fhu owR Sww emiwE @1 Hqw
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) 57 aiR e AET @ FRiE e e Pl B R A e et far S § 9 A e, S
Wwwﬁmmmﬁm@mﬁ%}ﬁm 1982 ¥ fafga &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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(i) arT 11 2 F e AuRa &

(i)  Qeade AT S off I TAT A

(i) Qerde St frgAEel & UA 6 & I 3T WA

_, 39 g e R 0 URT & ST Redt (3. 2) HRREA, 2014 F  3RE & qd e el
TR & wHey Rares suere st ug ardier Y Ay gl g

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

6)(i) wmrﬁuﬁrmm%waaﬁﬂwmawmmﬁaﬁaﬁmﬁmm
T g[ea & 10% ST OT 3R ST e gus farfee g a9 avs § 10% $TITATeT X T ST Wl ¢

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.




F.No.: V2(GST)15-16/EA2/North/Appeals/2018-19

ORDER IN APPEAL

The Assistant Commissioner, Central G.S.T., Division-VII,
Ahmedabad-North Commissionerate (hereinafter referred to as ‘appellant’)
has filed two appeals against the following Orders-in-Original mentioned
below (hereinafter referred to as ‘impugned orders’) passed in the matter of
refund claim filed by M/s. Torrent Pharmaceuticals Ltd., Torrent House, Off

Ashram Road, Ahmedabad (hereinafter referred to as 'respondents’).

Sr. OIO No. OIO date Amount of

No. refund

sanctioned ( ?)

1 Div-VII/GST-Refund/06/final/Torrent/2018 07.03.2018 78,04,672

2 Div-VII/GST-Refund/05/final/Torrent/2018 07.03.2018 25,85,947

2 The facts of the case, in brief, are that the respondents are registered
with the Central Goods & Service Tax department having GSTIN number
24AAACT5456A1ZR and had filed refund claims of <7,80,46,724/- (1GST ¥
6,32,11,620/- + CGST I 74,17,552/- + SGST ¥ 74,17,552/-) and %
2,58,59,476/- (IGST X 6,32,11,620/- + CGST < 27,74,011/- + SGST ¥
27,74,011/-) respectively on account of ITC accumulated due to zero rated
supply of goods. The adjudicating authority, vide the impugned orders
mentioned above, sanctioned the refunds of accumulated ITC on export
without payment of duty. .
3. The impugned orders were reviewed by the Commissioner of Central
Goods & Service Tax and Central Excise, Ahmedabad-North and issued
Review Orders number 25/2018-19 and 26/2018-19 respectively, both dated
24.10.2018, for filing an appeal under section 107(2) of the CGST Act, 2017
on the ground that the Deputy Commissioner, Audit Cell, CGST & C.Ex.,
Ahmedabad-North had observed that there was no sufficient balance
available in respect of IGST, CGST and SGST for the relevant months i.e. July
2017 and August 2017. The appellant claimed that according to the
provisions as mentioned under Section 54(3) of the CGST Act, 2017, a
registered person may claim refund of UI‘IUtIlIZEd‘IT_V at the end of any tax

period. However, it was observed that the resp/ndeﬁt\':, Faa utilized nearly all




F.No.: V2(GST)15-16/EA2/North/Appeals/2018-19
the credit available to them. It was further observed by the appellant that
the balance of electronic credit, of the respondents, reflecting in RFD-01 is
not proper.

4. Personal hearing in the case was granted to the respondent on
13.12.2018 and Shri Jigar Shah and Smt. Madhu Jain, Advocates, and Shri
Akash Agarwal, AGM Taxation representing the respondents, appeared before
me. The advocates showed me the provisions of refund and explained the

case. They further made additional written submission.

5 I have carefully gone through the facts of the case on records and
grounds of appeal in the Appeal Memorandums. On going through the appeal
memorandum, I find that the appellant has. alleged that the adjudicating
authority has not examined the point raised by the Deputy Commissioner,
Audit Cell, and wrongly sanctioned the refund claims. The appellant alleged
that there was no sufficient balance available with the respondents in respect
of IGST, CGST and SGST for the relevant months i.e. July 2017 and August
2017. In this regard, as per rule, a registered person is eligible for refund of

unutilized ITC at the end of any tax period. I find that the respondents had

filed the refund claim on account of ITC accumulated due to zero rated
supply of goods and the maximum amount of refund claim was calculated as

per the below men formula, given in Rule 89 of the CGST Act, 2017;

Maximum Refund Amount = (Turnover of zero rated supply of goods +

Turnover of zero rated supply of services) x Net ITC = Adjusted Total

Turnover.

However, when the claim was sent for post-audit verification, the Assistant
Commissioner, Audit observed that the respondents had filed a refund claims
of T2,58,59,476/- and X 7,80,46,724/- for the months of July and August
2017 whereas, they had no unutilized input in the month of July 2017 and

had a balance of only ¥5,02,06,514/- in the month of August 2017. The

Assistant Commissioner, Audit f ﬁer%ﬁ%ed that the compliance of the

{3 /.‘ '-\\f '132’9; 3w
adjudicating authority was no ”‘i‘é[[eva;_ ‘“in\tj;’. text of the provisions under
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Section 54(3) and hence, the ims an;giegﬁf! were not proper (paragraph
e Y4 e, ;))




F.No.: V2(GST)15-16/EA2/North/Appeals/2018-19
3 of the review order filed by the appellant). Thus, I find that the

respondents had less balance of ITC as against the refunds claimed. In their

counter argument, the respondents have misquoted the contents
mentioned in paragraph 4.1 of the Circular number 37/11/2018-GST

dated 15.03.2018, stating that substantive benefits of zero rating may not

be denied where it has been established that exports have been made.
However, the respondents have failed to discuss the next sentence of the
said paragraph which states that the delay-in furnishing of LUT in such cases
may be condoned and the facility for export under LUT may be allowed on ex
post facto basis taking into account the facts and circumstances of each case.

Thus, it only means, procedural lapses may be condoned like the
delay in furnishing of LUT etc. However, the basic cbnditions, on the

ground of which an ITC refund is to be sanctioned, have to be strictly
adhered to. The second counter of the respondents is more grotesque viz.;
“..... thus non availability of ITC at the end of any month (relevant period) is
of no consequence as long as unutilized ITC is available at the time of filing
refund application”. This bizarre act of deciphering the Section 54 of CGST as
per their own benefit is not only laughable but juvenile too. The section is
very clear about the facts about the refund and it states that a registered
person may claim refund of any unutilized ITC at the end of any tax period
and any tax period does not mean the time of filing refund. The respondents
have tried to create confusion by arguing that ‘tax period’ and ‘relevant
period’ are two different ‘entities. They claimed that the months July and
August 2017 are only relevant periods and not tax periods. Whereas,
actually, as per definition provided in the CGST manual, the term ‘Tax Period’

is defined as “the period for which the return is required to be furnished”.

Thus, it is very much clear that the ‘tax period’ only means the ‘relevant

period’ and nothing else.

6. Therefore, as per the discussion held above, the appeals filed by the
Department is allowed and as proposed, I set aside the impugned orders and

direct the proper authority to recover the refund/excess refund granted to
AP TN
the respondents along with interest at apgpdpf‘i‘atsra
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7.  3rdioRaT GaRT gor 1At el T RAUCRT 3UNEd alieh & AT ST &

7. The appeal filed by the appellant stands disposed off in above terms.

Tt

(3AT )
CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS), AHMEDABAD.

To,
M/s. Torrent Pharmaceuticals Ltd.,
Torrent House, Off Ashram Road,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad-North.

3) The Dy./Asst. Commissioner, Central Tax, Div-VII, Ahmedabad-North.

4) The Asst. Commissioner (System), Central Tax, Ahmedabad-North.
Guard File.

6) P.A. File.
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